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Introduction

Good afternoon, Ladies and Gentlemen. Thank you so much for inviting me to visit your great country again. As the Representative in Brussels of the Christian NGO (CARE - Christian Action Research & Education) for the past seven years I have learnt much of the strengths and weaknesses of the European system from a religious perspective and I want to share with you a few highlights of this experience today. 

History
I would argue that the European project has had, from the start, religious and moral overtones – although there is a vigorous effort from the secularists today to deny that. The founding fathers of the European Community (as it then was) were Christian Democrat statesmen (Robert Schuman, Konrad Adenauer, etc) who saw an initial phase  of limited economic co-operation only as a stepping stone towards a wider sharing of decision-making between states with the ultimate aim of making armed conflict amongst European nations unthinkable because the habit of resolving disputes by discussion and consensus had become so ingrained.  As Winston Churchill put it “jaw, jaw” is so much better than “war, war”.

I am very conscious that I am speaking on the 11th of November – able to be here because this day is a perpetual public holiday in Belgium in recognition of the unimaginable scale of loss of life on the killing fields of Flanders in World War I.  As your President Mary McAleese put it when she addressed the European Parliament in Strasbourg shortly after the 2004 admission of the former Communist states of central and eastern Europe to the EU. (A speech I had the privilege of listening to in the plenary chamber.) ‘If the war graves of Europe could speak, they would say that we are living a miracle’.
There is much else that I would want to praise of what the EU does and stands for from a religious perspective. Persecuted Christians the world over owe a huge debt of gratitude to the Human Rights Committee of the European Parliament and the responsible officials of the European Commission who have an ever open door when Christian NGOs go in to plead the case of the suffering. In Europe’s immediate neighbourhood religious freedom has made huge strides through political reforms initiated by previously intolerant states with the prospect of future EU membership in their sights – Turkey being an obvious example.  People of faith should also salute the fact the EU block of nations has become the world’s largest donor of overseas relief and development aid – accounting for more than half the assistance given to poorer countries in this way. The principle of solidarity – the strong sharing with and supporting the weak – on which these actions, (and the substantial economic assistance that Ireland received in its early years of EU membership), are based is firmly grounded in the Christian teaching to ‘love thy neighbour’. These are maybe amongst the reasons why the late Pope John-Paul II of blessed memory was so adamant that the catholic countries of eastern Europe should not hold back from EU membership for religious scruples.
Current Issues

However, having said all that, I would not be telling the truth if I were to pretend that everything in the garden is lovely. EU Institutions are increasingly seeking to influence national practice in the area of social issues previously felt to be a matter of subsidiarity. Seeming ‘safeguards’ in the Treaties appear to have been all too easily got round by re-classifying the issue to appear under a different heading or article of the Treaties where action is not restricted – or just by putting a new and unexpected interpretation on the Treaty wording.  
Family law, for instance, is not supposed to be a European competence, but under immigration law freedom of movement of workers means you must let in non-European nationals who are the worker’s ‘family members’  – but under whose definition of what a family is? Also under the guise of employment law the European Court of Justice has now effectively imposed a particular interpretation of family law on Member States by ruling, inter alia, that private occupational pension schemes must make the same provision for gay partners as for a married spouses where any sort of civil registration process for same sex partnerships has been established. 
The most recent example of this was the Maruko ruling
 under the Equal Treatment in Employment Directive
 . Despite the fact that Recital 22 of that Directive states that ‘This Directive is without prejudice to national laws on marital status and the benefits dependent thereon’ the judges ruled that a surviving gay partner must receive the same benefit as a married widow would have done and the relevant German law which prevented that must be struck down. Their comments included the statement that ‘civil status and the benefits flowing therefrom are matters which fall within the competence of Member States ……. However, it must be recalled that in the exercise of that competence the Member States must comply with [European] Community law and, in particular, with the provisions relating to the principle of non-discrimination. (para 59)’
In the area of research the Treaty stipulates that (Article 164 TEU) in order to achieve the objective of strengthening research activity Community activities shall be carried out by the EU ‘complementing the activities carried out in the Member States‘. A plain reading would take this to mean that the EU and the Member States are to co-operate together in areas where they have a shared interest. I argued forcefully in the run-up to the adoption of the Seventh Framework Research Funding Programme that this should mean that the common European purse to which all European taxpayers have contributed should not be used to fund research (eg. embryonic stem cell research) which is illegal in multiple Member States to the extent of being a criminal offence punishable by a jail term. How can there be a ‘complementing’ of an activity which is illegal? Not only is the national conscience of those states where the practice is illegal affronted – they are also disadvantaged economically because European grant money is being offered for projects which their companies will not be able to bid for.  I have to report that the European Commission has a different interpretation of these words and persuaded (by just 19 votes at First Reading) the European Parliament to go along with them. 
At the time the Advanced Therapies Regulation 
(a measure creating a single European licensing point for stem cell and gene therapies, tissue engineering, etc) was being drafted  by the European Commission I argued that it should be considered under the Treaty Article (152) for health matters as this makes clear provision for national subsidiarity because it requires all measures enacted under it to ‘fully respect the responsibilities of the Member States for the organisation and delivery of health services and medical care’. However, the Commission was adamant that Single Market legislation under Article 95 would be more appropriate even though that always presumes complete harmonisation and national exceptions are always very restricted and subject to challenge at the European Court of Justice. 
When the European Commission was consulting last year on a proposed Directive on the provision of Cross-Border Health Care it referred to ethical inconsistencies between Member States and raised the question of whether some common standard of provision for eg. access to fertility treatment should not be considered. It also again proposed making legislation under the single market Article (95). It was encouraged in this by a 2006 judgment of the European Court of Justice which had said that the provision of Article 152 preventing binding obligations under Community law regarding health systems ‘does not, however, exclude the possibility that the Member State may be required under other Treaty provisions.’

The issue of abortion is, of course, of great concern to religious voters in Ireland. Here there is as yet no EU legislation which specifically refers to abortion. However, many  reports and resolutions have been adopted – and at least one piece of legislation which include the ambiguous expression ‘sexual and reproductive health and rights’. Although all official answers from both the European Commission and the Council of the EU consistently deny any European competence to act in the matter of abortion most international organisations which use this expression (certainly including UN agencies, WHO, etc) interpret it as including access to abortion (usually under the title ‘preventing unsafe abortion’). It is also frequently quoted in court cases across the world where family planning NGOs (of which the ‘Center for Reproductive Rights’ is a leader) seek to pressurise southern hemisphere countries to allow unrestricted access to abortion. When the UN Millennium Development Goals were being reviewed in 2005 a statement of Conclusions of the EU Council and the Representatives of Member States
 was issued which referred to the high importance of ‘achieving the Cairo goal of universal sexual and reproductive health and rights’.  The Government of Malta was concerned enough by this to insist on a qualification clause being annexed to the statement reiterating its position that this ‘should not in any way create an obligation on any party to consider abortion as a legitimate form of reproductive health or rights or commodities.’ No such reservation was appended by the Irish Government. The European Commission’s ‘Network of Independent Fundamental Rights Experts also reported in 2005 that a proposed Concordat between Slovakia and the Holy See was in their view defective from a human rights perspective because the right of conscientious objection for performing abortions it proposed for doctors could undermine the ‘right’ of access to abortions for women in certain areas of the country.
Human Rights

Mention of ‘reproductive rights, and a supposed ‘right’ of access to abortion brings me on to the most troubling area of recent developments in EU thinking and policy – that is the re-invention and intolerant application of a new concept of ‘human rights’ in the field of ‘non-discrimination’. The original language of human rights, promoted like the original concept of what has now become the EU in the main by Christian Democrat statesmen and best exemplified by the UN Universal  Declaration of Human Rights whose 60th anniversary we celebrate this year, was originally all about protecting the individual and the family ( as the ‘fundamental group unit of society’) from the overweening power of the state. It is now beginning to be perverted to employ the full apparatus of the state to enforce the ‘rights’ and opinions of one group in society over against those of other individuals and groups.  The conscience of those who dissent from the views of these vocal and favoured groups is not to be respected, but rather outlawed. The conscience which is most at risk from this is that of the orthodox Christian (and Jewish) belief that monogamous heterosexual marriage is the form of partnership uniquely intended for full sexual relations between persons and the best environment for the raising of children. However, the debate between religions and the frank expression of faith opinions which may be at odds with those of other faiths is also at risk of challenge.

Ireland has already been taken to task by the Commission (along with 10 other countries) for allegedly failing to implement in full the provisions of an EU Directive from 2000
 on non-discrimination in employment because of exemptions given to religious organisations (eg. church schools). This despite the legislation concerned (following negotiation by my organisation amongst others) containing exceptions for ‘organisations of a religious ethos’.  In July this year they proposed a further Directive
 to extend EU anti-discrimination legislation (on the grounds of disability, age, religion or belief and sexual orientation) to cover the provision of goods and services – a very wide definition extending to the type of social, educational and accommodation services often provided by churches and other religious organisations. This has no parallel exemption for organisations of a religious ethos but merely states that the national status of churches shall be respected. It is totally unclear whether that provides any protection for the right of churches and individuals of faith to freely express their religious and moral convictions and follow a faith-informed conscience in their daily life.  The precedents from Scandinavia and countries in the overseas English-speaking world where similar laws have already been enacted are not good. A protestant pastor in Sweden prosecuted for explaining the Bible’s teaching on the morality of homosexual acts in a sermon in church; pastors in Australia prosecuted for making allegedly negative statements about Islam when they were in fact describing their own experience under persecution in Pakistan; a printer in Canada prosecuted for refusing to take a print order for material promoting gay lifestyles and many more. 
In the United Kingdom Christian registrars have been dismissed for refusing to perform gay ‘marriages’, Christian magistrates for refusing to handle adoption cases where the application comes from a gay couple and Christian families have been taken off the register of those eligible to foster and adopt children if they will not abandon family prayers or agree to teach their children (from an early age) that there is no biological, ethical or moral distinction between gay sex and straight sex.

This Directive has a very broad and subjective definition of ‘harassment’ which it seeks to make an offence of any conduct which ‘takes place with the purpose or effect of violating the dignity of a person and of creating an intimidating, hostile, degrading, humiliating or offensive environment’. In other words if I say I am offended by what you say you are guilty regardless of whether there was any intention to offend, or knowledge that what was said could be offensive to a reasonable person. Fortunately this Directive has been proposed under a Treaty Article (13) which requires unanimous support in the Council of Ministers. I do hope the Irish Government will be willing to resist it. I have a copy of a Legal Opinion on its possible consequences here for the Minister.

There is much concern that the wording of Article 21 of the EU Charter of Fundamental Rights ‘Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language or belief, political or other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.’ could lead to further activism by the European Court of Justice in this area if the Charter is made justiciable by the Court in a future Treaty.
How can Ireland’s distinctiveness be protected?
Your country has the great advantage of a written Constitution, and one that gives supreme importance to not only the right to life but also the status of the family as traditionally understood along with the right to freedom of expression and religious liberty. At the moment (and I know of no proposal to change this) a Protocol (No 7) to the European Treaties attempts to safeguard just one Article of this glorious Constitution by saying that ‘nothing in the …… Treaties shall affect the application in Ireland of Article 40.3.3 [the right to life of the unborn] of the Constitution of Ireland.’  Due to past activities of the European Court of Justice this Article is now followed by two caveats preventing it having any effect on the freedom of movement of persons or the advertisement in Ireland of services provided in other countries. 

Past experience does not give me great comfort that just keeping something out of the Treaty is a cast iron guarantee – all the Treaty says about the European Court of Justice is that we shall have one and how its judges shall be appointed. It does not mandate what the decisions of the Court shall be and whether those will also always respect Art 40.3.3 of the Irish Constitution. It also does not guarantee that future proposed European laws could not impinge on this. But of course the wording use in the proposed 28th Amendment to the Irish Constitution to accompany the ratification of the Treaty of Lisbon throws the entire Constitution open to over-ride in any case if required by any future European law, (insertion of new Article 29.4.11 – ‘No provision of this Constitution invalidates laws enacted, acts done or measures adopted by the State that are necessitated by the obligation of membership of the European Union referred to in subsection 10 of this section, or prevents laws enacted , acts done or measures adopted by the said European Union or by the institutions thereof, or by bodies competent under the treaties referred to in this section, from having the force of law in the State. ’)
For the full reassurance of religious voters I would respectfully suggest that at least the whole of Articles 40 to 44 of the Constitution should be considered for protection and that such protection should not be merely from the Treaty content itself, but also extend to any laws subsequently enacted under those Treaties and the judgments of the European Court of Justice.

THANK YOU.

� ECJ Case C-267/06


� Directive 2000/78/EC


� Regulation (EC) 1394/2007


� ECJ Case C-372/04


� Council of the EU Document 9266/05


� Directive EC 2000/78


� COM 2008/0426 final





